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highly inflammable material not intended to be used therein. Intense 
heat and great volumes of smoke escaped through registers into the 
rooms of a building. The furnishings of the rooms were charred and 
also injured by smoke, though no ignition occurred. Recovery was 
allowed. This decision seems a proper application of the more liberal 
rule above advocated. To say the parties intended no recovery for 
such a loss because the fire was never where not intended to be, would 
seem to give undue force to a mere technicality, and any remaining 
doubt as to the propriety of the result ought apparently to be dis- 
solved by the rule of liberal construction in favor of the insured. 



Power op Railroad Commissioners to Impose Penalties. — Al- 
though it is a fundamental maxim of our law, based on our theories 
of government, that the power to legislate cannot be delegated, 1 never- 
theless the courts experience great difficulty in determining what con- 
stitutes such a delegation. Two general tests have been involved. 
First, there is no delegation of legislative power where the legislature 
leaves it to a commission to determine the happening of a stated 
contingency upon which the law intends to make its operation or 
suspension depend. 2 Secondly, the adjustment of details in execution 
of a law already in existence is a purely administrative function. 3 
Both tests are inadequate, and in the last analysis the nature of the 
act itself is the true criterion, 4 so that if it involves the making of a 
rule of law for the future it is legislative. In the case of railroad 
commissions, since the standard of reasonableness is constantly shift- 
ing, the legislature can only lay down general principles leaving the 
application of the facts to the commission. That the commission is 
thus only acting in execution of the law is apparent from the fact 
that the rates so fixed are subject to review by the courts. Conse- 
quently, a legislative declaration that the rates fixed by the commis- 
sion shall be final constitutes a delegation of legislative power. 6 Since 
the construction of an act should always most strongly favor its 
constitutionality, acts in which the legislature empowers a railroad 
commission to fix reasonable rates, without declaring that the carrier 
shall not charge more than reasonable rates, 7 can be supported logically 
as not constituting delegations of legislative power, only on the theory 
that the legislature need not reiterate principles of the common law. 
Under this view it can fairly be said that the law is already in exist- 
ence, that the commission therefore effects no change, but only sup- 
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plies the details for its execution. 8 A delegation of legislative power 
to municipalities, however, is supportable on the theory that the legis- 
lature may grant to localities some self-government, since there is no 
ground for assuming that any constitutions have intended to abolish 
a right immemorially exercised, 9 and delegations to boards and com- 
missions 10 are sometimes justifiable on grounds of convenience and 
necessity, because the management of certain affairs can be con- 
ducted conveniently only in this way. 11 Economic considerations 
also doubtless underlie the apparent willingness of the courts to hold 
constitutional delegating statutes in general. 

In a recent case, Southern By. Co. v. Melton (Ga. 1909) 65 S. E. 
665, a close question was presented. The court held constitutional the 
legislative provision that the railroad commission should by reason- 
able rules and regulations provide the time within which a carrier, 
after written request by a shipper, should furnish cars, and should 
provide a penalty per ear per day for failure to furnish cars within 
that time. Although the legislature did not declare that the carrier 
should furnish cars within a reasonable time, nevertheless, as this was 
a common law duty, it may be said that no change in the law was 
effected, and that the fixing of the time within which the cars should 
be furnished was not a legislative act. On the same principle the 
legislature could, without delegating its authority, authorize the com- 
mission to fix demurrage charges since the right to make such charges 
existed at common law. 12 It does not follow, however, that a com- 
mission can be authorized to fix reciprocal demurrage charges. For 
a failure on the part of the carrier to furnish cars the shipper's remedy 
is an action for damages, 13 and, therefore, the imposition on the car- 
rier of a penal charge for such detention, or a charge per car per day 
is clearly legislative, since reciprocal demurrage is a right purely statu- 
tory and unknown to the common law. The legislative character of such 
an act is still more apparent if its effect be considered. It must be re- 
garded either as a substitute for the shipper's common law remedy, in 
which case it takes away a right, or as an additional remedy pre- 
viously nonexistent. Viewed in either aspect, the act is clearly legisla- 
tive in character, and must therefore be performed by the legislature 
itself. Nor can this delegation be supported by the arguments from 
convenience and necessity invoked in exceptional eases, for the eco- 
nomic considerations which justify those cases have little weight, 
where, as in this case, the desired results can readily be attained with- 
out a delegation of authority. 14 

*Cf. C. B. & Q. Ry. Co. v. Jones (1894) 149 111. 361; Cent, of Ga. Ry. 
Co. v. R R. Commission of Ala. (1908) 161 Fed. 925, 985. 

"Rate Regulation, R. P. Reeder, 57 Penn. L. Rev. 

"Blue v. Beach (1900) 155 Ind. 121; Pierce v. Doolittle (1906) 130 
Ja. 333; Merchants Exchange v. Knott (1908) 212 Mo. 632-636. 

"Brodbine v. Revere (1903) 182 Mass. 598, 600. 
"Elliott, Railroads § 200. 
"Elliott, Railroads § 1470. 

"So. Ry. Co. v. Melton (Ga. 1909) 65 S. E. 665, 681 (dissenting 
opinion). 



